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Legal Conundrum over Sexual Violence
Vaisiya Ramya
Student, Tamil Nadu National Law University, India
Abstract
India with pre-existent challenges of spiralling instances of rape, murder, sexual assault, and
myriad of human rights violence, from cases such as Mathura rape, Nirbhaya rape to most
recently the Santhankulam custodial murder. Moreover, being ranked as the world's most
dangerous country for women reflects the impoverished obsolete criminal justice in India.
Thus, leaving us questioning the accessibility of entrenched principles of equality before law
and equal protection of law in an egalitarian, democratic structure. On the top of it in a
patriarchal society like in India with ingrained stereotypical lenses of gender binary often most
of the sexual offences are labelled as a gendered crime perpetrated by the male on the female,
thus turning wilful blindness on the sexual violence committed against marginalised subaltern
genders and male. In addition, especially the lives of the LGBTQ+ community in the absence
of gender-neutral statutes and any specific legislation guaranteeing protection of their rights
remains overshadowed. Thus, this paper sheds light on the legal conundrum in substantive
rape law and exigency of gender-neutral penal laws.
1. Introduction:
“Danger which threatens human nature is not the excess, but the deficiency of personal
impulses and preferences” 1
With the pre-existent hegemony of heterosexuality in India, often the terms sex, sexuality and
gender are misconceived. They are often directed by the narrow societal norms of gender
binary i.e. the idea of the existence of only two genders namely male and female. Thus, out
rightly excluding others who do not conform to the societal norms.
Generally, though the words sex, sexuality and gender seem similar but does not mean the
same. The sex generally connotes one biological sex that is determined by the chromosomes at
the time of birth. Whereas gender or gender identity refers to innate identification of oneself as
male, female or transgender or transsexual, which may or may not conform with the sex
assigned at birth. In simpler terms, it’s "one's sense of gender". In turn gender expression is a
1

Navtej Singh Johar v. Union of India, AIR (2018) SC 4321.
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communication of one's gender either through attire, desire, interest, etc., which are typically
associated with the characteristics of masculine or feminine and sexual orientation or sexuality
refers to one’s physical, emotional or romantic attraction towards another.
The supreme court in the landmark judgement of Nalsa v. Union of India2 expatriated the word
sex thus includes gender identity and sexual orientation and further affirmed that selfdetermination of gender is an integral part of personal autonomy and self-expression thus
falling within the ambit of personal liberty guaranteed under Article 21 of the Indian
constitution. 3 Hence stating that any kind of discrimination on the grounds of gender identity
and sexual orientation would be violative of Article 14, 19(1)(a) and 21 of the Indian
constitution. But paradoxically still various marginalised subaltern gendered in the absence of
any specific legislation and owing to the presence of gender-discriminatory penal laws are
subjected to various sexual offences such as rape, molestation, sexual harassment and series of
human rights violation. Now, the paper examines various legal challenges faced by male and
gendered minorities in absence of gender neutrality in substantive criminal law pertaining to
sexual offences and further throws light on the need for transformative constitutionalism and
exigency of gender-neutral penal laws.
2. Rape as a gendered crime:
Rape is one of the heinous crimes, which causes severe impairment to one’s bodily integrity
and sexual autonomy. In these days there has been a stark rise in instances of rape in India, the
National Crime Record Bureau (NCRB) in 2018 stated that there had been almost 34,000 rape
cases reported across India. In adherence to sheer rise in instances of violence against women
over time, the state has promulgated various gender-specific legislation. It has effected a
significant change in substantive rape law by means of increasing the penalty and widening the
scope of rape. But paradoxically this staggering rate of violence against women resultantly
turned a blind eye on the sexual violence perpetrated against the gendered minorities, Male.
The substantive rape law in India over the years have gone through significant changes but
however, the hero-normative stigma of rape remains flagrant in the statute. The bare reading
of section 375 of Indian Penal Code, reveals that rape as non-consensual penetration committed
by a man on a woman’s body, thus deeming that always t only man can be the perpetrator of
rape and the only woman can be the victim. In Priya Patel v. State of M.P. & Anr. the supreme
2
3

National Legal Services Authority v. Union of India, (2014) 5 SCC 438.
Id.
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court observed that woman cannot develop the intention to rape and further noted that it is
"conceptually inconceivable”. Thus, promoting the erroneous crime committed against
gendered minorities, vulnerable and institutionalised men by leaving the actual perpetrators
scot-free just because of the fact that they belong to a particular gender, denuding the
entrenched principle of equality and equal protection under the law guaranteed under Article
14 of the Indian constitution.
Secondly, rape is often associated with pleasure or satisfaction of sexual desire contradicting
the purpose of rape is not merely limited to attainment of sexual pleasure but instead in many
cases rape is used as a weapon to harass, degrade or to show social dominance over other.
Susan Brownmiller in her book titled “Against Our Will” stated that
“Rape is not a crime of irrational, impulsive, uncontrollable lust, but is a
deliberate, hostile, violent act of degradation and possession on the part of a
would-be conqueror, designed to intimate and inspire fear.”4

Hence, currently in the changing state of affairs where women have also started to acquire
dominance in various spheres, it is obnoxious to still view rape as a gendered crime.
In furtherance rape is often viewed as a penile-vaginal crime though the laudable Criminal
Amendment Act, 2013 has expanded the definition of rape beyond penile-vaginal penetration,
thus including penetration of the mouth, anus, urethra, or any other part of a woman's body by
a penis, by manipulation, by ‘applying the mouth’, or by an object 5, but however, the requisite
of penetration and male on a female paradigm to constitute a statutory rape remains unchanged.
For example, an act of touching the vagina, penis, anus or breast 6of a victim can also cause
severe outrage to one’s modesty thus, in a high order crime like rape any act with sexual intent
which involves physical contact without penetration7 can equivalently affect a person’s dignity,
autonomy and bodily integrating. Thus, reducing the quantum of punishment for an act which
can cause substantially equal damage just because of the fact that there is an absence of
penetration would denude the very object of the statute. The Canadian Criminal Code 8 and the

Noam Shpancer, Rape is Not (Only) About Power; It’s (Also) About Sex, PSYCHOLOGY TODAY (Feb. 1, 2016),
https://www.psychologytoday.com/gb/blog/insight-therapy/201602/rape-is-not-only-about-power-it-s-alsoabout-sex?page=1.
5
Shraddha Chaudhary, Reconceptualising Rape in Law Reform, 13 SOCIO-LEGAL REV. 156, 160 (2017).
6
Id.
7
Id.
8
Criminal Code, R.S.C. 1985, c. C-46 (Canada), § 265, § 271.
4
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UN Handbook for Legislation on violence against Women9 has also urged the need to take
away the focus on penetration. Hence, the determination of the severity of crime must be based
on the facts and circumstances rather than theoretically what constitutes right or wrong.
In the case of Sakshi v. Union of India10 the Supreme court directed the Law Commission to
effect changes is substantive criminal law pertinent to rape and urged the need to incorporate
the realistic approach in penal laws dealing with a sexual offence. In pursuance to it, the Law
Commission in its 172nd recommended the need integrate gender neutrality in drafting by
redefining the offence of rape under the heading of "sexual assault", but however
recommendations have not been still solidified into substantive law in the Criminal Law
(Amendment) Act,2013.
3. The Rape of Men
In a patriarchal society like India, a man is often associated with the characteristic of
masculinity expressing power, strength and dominance. So, a rape against man is always
considered to be taboo. In most instances, the male victims who come forward to report of the
violence are subjugated to fear, social stigmatisation and are often being tagged as homosexual
as a result sexual violence against a male is scantly surfaced. On the top of it under Indian
substantive criminal, a sexual assault of similar nature committed against a man is categorised
as sodomy rather than deeming it as a rape. Thus, trivialising the severity of violence
perpetrated against vulnerable, disabled and institutionalised men and male on male sexual
violence.
In furtherance there is a widespread notion that a man cannot be forced to penetrate on a female
body as often erection is associated with consent for rape, negating the fact that lack of consent
due to intoxication or disability can also be an exemption in case of rape against a male.
Moreover, various scientific research has also validated that erection can also be induced to
extreme emotions like anger, fear and intimidation. 11 A survey conducted by a Delhi-based
civil society revealed that of approximately 18% of Indian adult men surveyed stated of being

9

Handbook for Legislation on Violence Against Women, UNITED NATIONS (2009),
https://www.un.org/womenwatch/daw/vaw/handbook/Handbook%20for%20legislation%20on%20violence%20
against%20women.pdf.
10
Sakshi v. Union of India (UOI) & Ors., (1999) CriLJ 5025.
11
Katie Silver, Forced penetration: If a woman forces a man to have sex, is that rape?, BRITISH BROADCASTING
CORPORATION (Jul. 25, 2019), https://www.bbc.com/news/stories-49057533.
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coerced or forced to have sex, of that 16% was committed by the female perpetrator and 2%
by a male perpetrator.12
It is pertinent to note that the effect of rape on a male can unlikely have different corollary.
Apart from the post-psychological trauma, depression and suicidal ideation, they are also
subjected to serious health concerns such as incontinence, genital and rectal impairment,
infertility, sexual dysfunction, and full or partial castration and also prone to be affected by
HIV13 and due to the existent social construct of homophobia and social stigmatisation the
usually the male victims of rape does not approach proper medical care facility. Thus, these
instances leave us questioning the fulfilment of the state's obligation to ensure equality and
provision of the highest standard of health care indiscriminately to all.
4. The state of LGBTQ+ rights in India
Since the inception of the colonial era, the marginalised minuscule LGBTQ community
suffered a considerable amount of turmoil. They were pejoratively termed as 'Eunuch' and they
were considered to be predisposed towards committing the crime. 14 They were fastened under
the shackles of draconian legislation of The Criminal Tribes Act, and was subjected to
harassment, extortion and in furtherance was also prohibited from dressing like a woman in a
public street, and was not allowed to dance, play music or take part in any public exhibition
and was also imprisoned for having custody of a child who has not completed 16 yrs. of age.15
However, even in the post-colonial era their position still remained in dismal due to the
existence of the oppressive section 377 of Indian Penal Code, 1860 which criminalised
consensual homosexual sex between adults in the private sphere.
The stride of LGBTQ+ activism gained momentum when various organisation dealing with
child rights, women rights, health workers and various same-sex desired people in coalition
collectively raised voice on behalf of the Public Interest Litigation (PIL) filed by Naz
Foundation challenging the constitutionality of section 377of IPC. In the case of Naz
Foundation v. Government of NCT and Ors.16 In 2009 the Delhi High court ruled section 377

12

John Stokes, India's law should recognise that men can be raped too, SCROLL.IN (Aug. 30, 2020),
https://scroll.in/article/676510/indias-law-should-recognise-that-men-can-be-raped-too.
13
Chynoweth et. al, Sexual Violence against Men and Boys in Conflict and Forced Displacement: Implications
for the Health Sector, 25 REPRODUCTIVE HEALTH MATTERS 90, 94 (2017).
14
Crystallising Queer Politicsthe Naz Foundation Case and its Implications for India's Transgender
Communities, 2 NUJS LAW REV 455 (2009).
15
Id.
16
Naz Foundation v. Government of NCT & Ors., (2010) CriLJ 94.
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as unconstitutional as it affects the right to privacy and violates the Article 14, 15 and 21 of the
Indian constitution and subsequently read down the section 377 of IPC. This judgment soon
attracted attention and was highly praised, however, it was only short-lived as the Supreme
Court in 2013 in Suresh Kumar Koushal and Ors. vs. NAZ Foundation and Ors.17 overturned
the 2009 Delhi high court order decriminalising section 377 of IPC as stating of the onus of
amending the provision is on the parliament and not the court, IPC has been amended over 30
times over years since independence but the parliament did not either deem to fit or delete the
provision. This act of the court clearly reflects a judicial evasion performed by the court. Then
came the laudable judgement of National Legal Service Authority v. Union of India and
others.18, one of the breakthrough judgement in the life of LGBTQ+ community, in this case
the court first time recognised the third gender and also observed that the right to life and
dignity includes right to individual identity and sexual orientation and further noted that
transgender persons have their right to self-identify their gender as either male , female, or third
gender without the performance of medical reassignment surgery. It recognised various rights
of transgender such as the right to vote, education, employment and to get a license and also
led to inclusion of ‘others/TG’ column in all government document such as driving license,
pan card, etc. Another important judgement in the lives of LGBTQ+ community was the
judgement of K.S. Puttaswamy And Another v. Union of India And Others19 in which the court
observed that right to privacy is a fundamental right which can be traced from Article 14, 19
and 21 of the Indian constitution, which includes right to gender identity and sexual orientation
and stated that the right to privacy cannot be denied, even it affects minuscule fraction and also
noted that the majoritarian concept doesn't apply to a constitutional right.
Then came the most awaited judgment of Navtej Singh Johar vs. Union of India 20 in which the
supreme court decriminalised the consensual sex between a consenting adult and read down
section 377 of IPC and held that it is irrational and arbitrary to defy the basic fundamental right
of individual identity and sexual autonomy to a particular minuscule gendered community and
noted that there can be no presumption of constitutionality for the laws that were passed in the
colonial regime and observed constitutional morality prevails over social morality and upheld
the rights of LGBTQ+ community.
5. Aftermath of decriminalisation of section 377

17

Suresh Kumar Koushal & Ors. v. NAZ Foundation & Ors., AIR (2014) SC 563.
National Legal Service Authority v. Union of India & Ors., (2014) 5 SCC 438.
19
K.S. Puttaswamy v. Union of India & Ors., (2017) 10 SCC 1.
20
Navtej Singh Johar v. Union of India, AIR (2018) SC 4321.
18
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These landmark judgements led to a series of development in the lives of LGBTQ+ community,
especially in Tamil Nadu. In Tamil Nadu, the state government constituted a separate 'Aravani
welfare Board' which primarily deals with the welfare of the community and also passed
various government orders granting reservation in various educational institutions and are also
granted the transgender right to join in any college either in co-education, men’s or women’s
college of their choice. 21 In 2019 in the case of Arunkumar and Ors. v. The Inspector General
of Registration and Ors. the Madras high court held that the marriage solemnised between a
male and transwomen professing Hindu religion is valid under section.5 of the Hindu Marriage
Act,1955(HMA), thus stating that the expression “bride” in section.5 of HMA,1955 also
includes intersex or transgender who identifies herself as a woman. 22
Though their position is recognised, they still suffer from a myriad of social-political
constraints and are subjected to a series of sexual and human rights violations in the absence
of any specific legislation guaranteeing protection of LGBTQ+ rights. The survey conducted
by Swasti Health Resource Centre revealed that 4 out of 10 transgender people face sexual
abuse before completing their 18 years of age. 23
On the top of it the recently proposed transgender persons (Protection of Rights) Bill, 2019
which the aims to ease the position of transgender in the mainstream and to promote
progression of the rights of transgender have also received widespread criticism due to the
preference of a great deal of ambiguity and discrepancies in the. The bill states of the
requirement of the mandate of District Magistrate in order to receive the certificate of identity
as a transgender and in furtherance in order to get a revised certificate as a male or female a
person needs to undergo reassignment surgery thus outlawing the cherished right to selfdetermination of gender identity. In furtherance for all offences ranging from physical abuse
to rape the quantum of punishment remains very low ranging from imprisonment for 6 months
to 2 years whereas paradoxically for offence similar offence of rape of cisgender the quantum
of punishment warrants from life imprisonment insofar death penalty in rarest of rare cases.
And also, the bill is sub-silento about the amount of punishment in discrimination caused
against transgender in matters pertaining to education and employment.

21

Gender Rights, 43 ECONOMIC AND POLITICAL WEEKLY (2008).
Arunkumar & Ors. v. The Inspector General of Registration & Ors, AIR (2019) Mad 265.
23
Sumit Chaturvedi, Abuse of Transgender Indians Begins In Early Childhood, INDIA SPEND (Jan. 6 ,2017),
https://archive.indiaspend.com/special-reports/abuse-of-transgender-indians-begins-in-early-childhood-94265.
22
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And still there no suitable laws for right to marry, adoption, and inheritance for LGBTQ+
community. There exist various prohibitions pertinent to joint adoption by same sex couples,
to the severe army, MSMs to donate blood still not liberalised. Hence full recognition of
inextricable fundamental rights of LGBTQ+ community in an egalitarian democratic structure
remains a question.
6. Gender Inclusiveness and gender neutrality still a distant dream?
Historically the realisation of gender neutrality in rape law is considered to be a backlash of
traditional feminism and it is believed that it would undermine the existence of patriarchy and
power relationship between men and women. In addition, coherently would result in trivialising
the thrust of violence caused against the female victim and would shift the focus of specific
needs of female victims, thus eroding the cherished substantive equality of women. In
furtherance of notes due to existence variation on equal victimisation use of the same parameter
as a yardstick for determination of victim would mystify the crime of rape. However, it is
pertinent to note that these obscure feminist ideas on gender neutrality fail to recognise the
actual meaning of gender neutrality.
The oxford dictionary defines ‘Gender Neutrality’ as an adjective that is suitable for or
applicable to, every individual irrespective of gender. It describes the idea that policies,
language, and other social institutions should avoid distinguishing roles according to people’s
sex or gender, and emphasises on equal treatment of individuals legally with no discrimination.
The Article 14,15 and 16 of the Indian constitution inter alia with Article 38,39,39A,41 and 46
of Directive Principles of State Policy guarantees equality before law and equal protection of
law irrespective of caste, creed and sex and further directs the state to make policies in that
regards to foster the development and advancement of human potential and social, economic
and legal condition. In addition, various international conventions and treaties such as
Universal Declaration of Human Rights (UDHR) and the European Convention on Human
Rights with complimenting Yogyakarta Principles urge the need to grant protection of general
human rights and civil rights irrespective of sexual orientation and gender identity.
Justice, liberty, fraternity and equality form the cornerstone of the Indian constitution, which
is directed by the underlying principle of constitutional morality which aims to promote social
transformation in the country. Dr. Ambedkar was strongly driven by the concept of
constitutional morality and firmly insisted upon the advocacy of constitutional morality while
moving the draft in the constitution in the constituent assembly,
8
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"The diffusion of constitutional morality, not merely among the majority of any community but
throughout the whole, is an indispensable condition of government at once free and peaceable;
since even, any powerful and obstinate minority may render the working of a free institution
impracticable without being strong enough to conquer the ascendancy for themselves."24
Thus, societal morality or popular morality cannot be a justification for denial rights of a
particular sect of people. In further one needs to understand that the concept of gender neutrality
reform is not designed to make gender irrelevant but to recognise the reality that incidences of
rape and sexual assault occurs even outside the male on the female paradigm and to ensure the
equal protection under the law.
7. Conclusion:
In 2018 #Metoo movement inspired from the global campaign against sexual harassment and
assault soon garnered momentum in India, a huge number of women started voicing out their
stories of sexual violence and abuse and started naming their abusers at powerful positions in
respectful fields including politics, Bollywood, journalism. 25 Subsequently, this movement led
to a spark of parallel #mentoo movement were men also started coming upcoming with their
stories of sexual violence and struggles from a false allegation of sexual offences. These
instances make it evident that a significant number of male and gendered minorities also suffer
from sexual violence. Thus, in the dynamic changing state of affairs, it is obsolete to still view
sexual violence from the traditional gender scopic lenses. The state should not be inclined upon
the majoritarian sentiments which were prevalent at a particular point of time rather should
adopt a progressive framework and uphold the principles of gender justice. Thus, instead of
viewing rape as a gender crime should view crime as a crime regardless of class, creed and
gender.

24
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Intersectional Feminism in the 21st Century
Khushi Malik
Student, University of Waterloo, Canada
1. Introduction
Feminism, as it has existed historically, has failed to completely account for the varied
experiences of women coming from different racial, ethnic, religious, class, and social
backgrounds. It is quite obvious to feminist theorists today that a person’s multiple identities
of gender, race, class, and sexuality are inter-mingled and impact their experience of
discrimination in the world.1 No one lives their life with a single identity, which is why their
oppression also doesn’t (or, shouldn’t) come from a single identity. Every person is
characterized by multiple identities, 2 characteristics, and ideologies which altogether impact
their experience of oppression in the social world.
A Black, lower class, lesbian faces discrimination at her workplace on what grounds? For being
Black? Or a woman? Or a lesbian? Or just for being less educated and poor? The fact is, all of
her identities individually are basis for discrimination of people in the contemporary world.
She, alone, is bearing the brunt of all these identities working together to create a horrible lived
experience of oppression in her everyday life. She cannot separate them and decide which one
identity is causing her to face such treatment. Even so, she often has to choose and pick what
she wants to fight for; rights for women, or Blacks, or LGBTQ+. This is the harsh reality faced
by many people with multiple identities of oppression who are forced to pick their fight for
equality, since most movements across the world are monistic and “fail to encompass all
dimensions of people’s identities''. 3
Even though it is such an important concept in collective political struggles of the
contemporary world, people remain largely ignorant of the idea of intersectionality. Society,
as a whole, refuses to acknowledge the unique experiences of groups with multiple identities
and so their struggles are not accounted for even in many popular movements of today.
1

Gina Miranda Samuels & Fariyal-Ross Sheriff, Identity, Oppression, and Power, 23 J. WOMEN & SOC. WORK
1, 5 (Feb., 2008).
2
Jennifer Jihye Chun et. al, Intersectionality as a Social Movement Strategy: Asian Immigrant Women Advocates,
38 J. WOMEN IN CULT. & SOC’Y 4, 785 (2013).
3
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Resultantly, these people have to continue being oppressed since they cannot fight for rights
on so many different fronts altogether.
This paper aims to analyze the exclusiveness present in the contemporary feminist movement
and other movements as well. Through the lens of intersectionality, this paper will take you
through the past of the intersectional feminist movement, right from its inception, to today
when it has spread across the world but continues to be misinterpreted due to its perceived
narrow scope of appeal. The author will first look at the origin of the term intersectionality and
explore what it means to black women and Asian-American women in North America. Then
the paper will delve into the perception of intersectionality and feminism in Asian countries
with a special focus on India. Finally, it will discuss how an intersectional approach is lacking
in countries of the Global South, such as India and how it needs to be implemented in the
context of the unique oppression of Dalit women in India.
2. What is Intersectionality and Why does it matter?
Though feminism was an emerging movement even before the 1970s and 80s, Black women
were unwilling to join the mainstream ‘white’ feminism because they felt that white feminists
themselves were racist and were insensitive to the economic survival issues that concerned
lower-class Black women. 4 Since most of the vocal feminist activists around that time were
white, middle-class women with university degrees,5 it was their experience of oppression that
inaccurately came to be labelled as all women’s experience of oppression. In their drive to
make the feminist movement ‘universal’, they oversimplified the role multiple identities play
in forming a woman’s experience of oppression.
Amidst this backdrop, intersectionality was introduced as a concept in the 1980s by American
legal scholar and civil rights activist Kimberle Crenshaw who wished to coin a term that could
be used in everyday conversation to refer to the unique experience of gendered racism faced
by Black women in North America. She defined it as a cross-sectional approach to studying
oppression of all forms faced by a group of people, be it based on race, gender, sexuality, caste,
or class. 6 This was to be in contrast to the ‘additive’ or unitary approach that feminism had

4
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taken in that period where it grouped the experiences of all women under one umbrella solely
on the basis of shared sex, 7 unknowingly ignoring subgroups while privileging the majority. In
a recent interview with Time magazine, Crenshaw said intersectional feminism is “a prism for
seeing the way in which various forms of inequality often operate together and exacerbate each
other”8.
Crenshaw argued that Black women fighting against oppression should not have to choose
between their dual identities as a Black person and as a woman; they should not have to choose
whether to fight for Black people's rights or women’s rights. To explain what she means
through an example, imagine if women in America won the legal right to equal pay for equal
work as compared to men. At the same time, imagine if Black women were still paid lesser
than other women because of their status as a Black person. In this scenario, an inequality of
wages would still exist among the women of America. So, can it truly be said that the right to
equal pay was secured for all women? No, it was only secured for some women. Therein lies
the basic tenet of intersectional feminism: unless all women are equal, no women are equal.
Crenshaw’s argument highlights that it is not possible for Black women to distinguish their
dual identities when they face oppression. Accordingly, they should not be expected to make
that distinction when fighting for rights. They could not fight for women’s rights and Black
people’s rights separately. They could not be a woman on Tuesday and a Black on Thursday
and fight both fights against oppression accordingly. 9 Instead, they felt that the feminist
movement should recognize the lived experiences of Black women and incorporate their
unique struggles and demands into the bigger fight for women’s rights.
Deborah King has argued that the “hallmark of intersectionality is the necessity of addressing
all oppressions”10. This is the main premise of intersectionality: it challenges monistic or
essentialist movements that pick and choose certain identities of people to incorporate them
into the fight while ignoring the other parts of their identity, not realizing that these other
identities add to their oppression as well. The essentialist movements often forward one
narrative, that of the seemingly privileged white class or upper-middle class11, while ignoring
those below them. Such non-intersectional approaches to movements are reductive and fail to
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encompass the complex social structures of our society which lead to oppression in the first
place.
In contrast, an intersectional approach to social movements against oppression can ensure that
heteronormativity, elitism, ableism12, misogynism, and overwhelmingly ‘white’ opinions and
problems are not the only ones visible within any dominant movement. Intersectionality is a
concept that makes us realize as long as even one among the multiple identities of a person is
considered a basis for discrimination; be it gender, sexual orientation, social class, migration
status, language, race, or caste, that person can’t be truly free from oppression. Freedom for
some is not freedom for all. Society will only be free from oppression the day that all of the
above-mentioned identifications and characteristics become meaningless in the context of
oppression and discrimination. As American author Emma Lazarus has said, “None of us is
free until all of us are free”.
3. Perception of feminism in India
In a country like India where women are considered to be the glue that holds a family together,
the idea that they may go out of their homes to work, have an independent life, and fight for
their rights, is met with resistance and confusion. For time immemorial, the Indian woman has
been seen as a nurturing, self-sacrificing, and spiritual force that represents the true Indian
culture.13 She is expected to embody everything pure, untouched, and selfless, to be the beacon
that is forever devoted to the needs of her father before marriage, her husband after marriage,
and her sons as a widow.14
Of course, these ideals do not exist in every family in India today, thanks to progressive
education and increasing knowledge of rights, but it has not been completely erased from
people’s minds either. In subtle ways, all women in India have experienced this notion of a
pure, devoted, and hard-working Indian woman imposed on them. Even today, many working
women in India are expected to juggle their work and home life all by themselves. They are
also the ones who have to take full responsibility for nurturing the children and taking care of
the household. Such impossible standards create a frustrating life for working Indian women,
many of whom ultimately end up choosing their homes over their careers or opt to work from
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their homes. This sacrifice might sound depressing but unfortunately goes unrecognized for
the most part, because that is what has come to be expected from a devoted Indian woman.
In such a culture, where a woman’s sacrifice is considered the ‘normal’ thing to do, it is
understandable that women themselves feel uncomfortable with some feminist ideals. They
find it hard enough to step out of their homes and assert themselves in their work life, 15 only to
become a submissive wife or daughter as soon as they step back into the home. Being expected
to play this dual role in life every day is impractical, but that is what these women have to go
through. For the longest time, Indian women have been conditioned to put the males in their
family before themselves and have resultantly internalized16 traditional gender roles. This
internalization further leads to them dismissing their problems as insignificant. 17 They do not
think their rights or their independence are things that require consideration and time because
they are too busy fulfilling the role they have been thrust into: that of a devoted daughter, wife,
or mother.
For these women, “stepping out of family and culture is the equivalent of crossing the
Lakshman Rekha of patriarchal protection” 18. The general ‘Asian values’ or ‘family values’
always prioritize the family over the individual, but only at the expense of the females of the
family. 19 This double standard when it comes to expectations of Asian family values is being
exposed a lot more in the world today, leading women to resist such imposition of standards.
This unsettles the people who still hold on to orthodox family roles of a man and wife, since
they want everything to remain the way it always has been. "The unease with feminism stems
from its questioning the traditional notions of a woman's place". 20
More than the meaning of the term itself, people's unease with feminism has also come from
the false and exaggerated notions associated with it of the stereotypical bra-burning, radical
feminist that is portrayed in mass media.21 This image is far from true for most feminists in the
world and does nothing but obscure the actual intention of the movement and the meaning
behind it by diverting attention to radicals instead of focusing on issues that matter. It is simply
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a distraction tactic, and the worst part is that it works. Women themselves are at times afraid
to admit in public that they identify as feminists22 for fear of being stereotyped in a certain way.
4. Intersectional Feminism in India: Dalit women's unique experiences
Feminism initially was a phenomenon of upper-class women fighting for the right to education
and equal wage before it trickled down into the lower classes who sought basic rights and
protection from various kinds of violence against them. Though the terms used differ, women
in India have actually been fighting for their rights since independence itself. This fight has
taken many forms, be it Muslim women fighting against the recognition of ‘triple talaq’ as a
valid form of divorce proceedings or women in Northern India fighting against female
infanticide of their baby daughters. Even so, India remains a nation with a 53.9 crime rate
against women even in 201523. India has had a painful history of violence against women, more
so than most other nations, culminating in crimes such as dowry deaths, domestic abuse, female
infanticide, rape, kidnapping, forceful abduction and marriage, prostitution, trafficking 24, and
honour killing, among many others. All across India, every single day, these practices are
carried out against women, either in silence or in plain sight.
Dalit women in particular have gone through acute suffering due to their dual status as a Dalit
and a woman. These women, formerly considered ‘untouchable’ by the upper castes and
classes, continue to be oppressed for their caste status25. Legally, they are now equals with
other Indians but in reality, their economic and social background, coupled with their former
identity as an ‘untouchable’, makes them nowhere near so equal. Their experiences of
oppression are so far beyond our imagination because we never hear from them, nor do we try
to listen for their voice.
Dalit women are often displaced, pushed into bonded labour, sucked into trafficking circles,
and forced into prostitution26 as they remain trapped in highly patriarchal surroundings owing
to low rates of education and socio-economic vulnerabilities27. Moreover, they face an undue
22
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amount of violence, sexual and otherwise, since their voices are not heard properly by the
justice system of the country28. This leads to them becoming ‘easy’ targets29 for men from
dominant castes and they often fall prey to rapes, all the while being caught up in a justice
system that is unfair to them30. The conviction rate for rapes against all women in India is
around 25%31, which might seem like a very small figure. The situation, however, is even worse
for Dalit women since the conviction rate for rapes against them is merely under 2% 32. This is
a grim figure that lays bare the reality of the country’s justice system and the way it treats
people from different castes, even as we boast of equality being a fundamental right of the
people. Given that the perpetrators almost always get away with violence against Dalit women,
it is no surprise that we don’t hear their concerns and problems more often in the news and
newspapers. They have simply realized that there is no worth to their speaking out against the
injustices they face, which is a bleak thought to absorb.
In the context of this extreme violence and atrocious behaviour, it is a privilege for upper-class
women to be fighting for rights that lower-class women can not even imagine to ever have. It
is important to recognize that privilege and understand that there are issues still unresolved in
the lower communities for people from different castes and social backgrounds and to include
their fight within the broader fight for women’s rights. These women from such obscure
backgrounds do not believe they have a voice 33, and neither are they usually heard by the people
around them, and in such a complex scenario it is the duty of socially aware people to fight for
the basic rights of all women across India and provide a voice to these highly oppressed
women.
At the same time, it is important to bring Dalit women forward to tell their own stories. Not
only Dalit women, but all other women falling in minority classes need to come forward to tell
their struggles to the country. The privileged position of higher-class and educated people in
India makes them unintentionally blind to the specific problems of Dalit women. The problems
faced by them at the grass-root level can only be properly outlined by them, no matter how
much others may wish to represent them. Women’s activist Gopal Guru has stressed on how
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social location determines a person’s worldview and thus an upper-class woman’s
representation of issues faced by Dalit women would be “less valid and less authentic” 34.
5. Conclusion
Dalit women need to be uplifted and encouraged to come forward and share their experiences
of discrimination and oppression. Only then can the rest of the Indians become aware of the
extremely poor condition of many of these women, and consequently take actions to remedy
the situation. This is precisely why the feminist movement in India cannot be focused and
narrow. India is a country with complex gender-social problems that create the need for a
unique type of feminist movement, or as one should call it, an intersectional feminist
movement.
We need a movement that provides requisite consideration for all women across India coming
from all different backgrounds, castes, religions, and social standings. We need a form of
feminism that takes into account the long history of the deification of women and girls across
India, which considers how Indian women have been conditioned to think of themselves as
vessels that hold their family's honour, and how uncomfortable such women may feel stepping
out of their homes and asserting themselves. The western model of feminism is rooted in
individuality and freedom, something which has traditionally not been so easily afforded to
Indian women. Thus our country's females need a form of feminism that meets their dual needs
of collectivity and individualism35, which guarantees them protection and equality while
ensuring they don't get estranged from their traditional families, a form of feminism that
incorporates their career aspirations into the family life that they may have come to cherish.
Urvashi Butalia, the co-founder of the first feminist press in India, has also said that while
shared sisterhood has established a universal connection between all women across the world,
the recognition of intersectional identities and various needs of different groups of women will
only strengthen the feminist movement further. 36 The feminist movement today is still
evolving, and it will keep evolving to create the space to allow that "each woman's life has
different priorities, different needs" 37. While particular men may not oppress women,
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patriarchy as a system oppresses women38 since it is deeply embedded in the society and thus,
hard to see in plain sight.
Though many questions such as how we can judge which category counts as a separate
identification worthy of being accounted for in a world that is "insurmountably complex" 39
remain unanswered, even getting a conversation started is a good first step. Beginning a
dialogue involving as many intersectional identities as we can would lead to a better and more
inclusive movement for people's rights. Not just women, not just Black people, not just Dalits,
not just the LGBTQ+ community, and not just lower-class working people, but all of them,
together. We deal with oppression together, because as mentioned at the very beginning of this
paper, “None of us is free until all of us are free”.
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A Socio-Legal analysis of Domestic Violence in India
Aastha Chawla
Student, Rajiv Gandhi National University of Law, Punjab
1. Introduction
Covid-19 is not just exposing people to a health issue, but also exposing the society to an
undesired world. Violence towards doctors, physical and sexual abuse of corona patients,
domestic violence, and many other violent acts, the pandemic has managed to bring out the
worse in humans. Gender-based violence has never been a stranger to us and has many forms;
it has always been a part of a women’s life. It commences at conception and carries on
throughout their life, from female feticide and infanticide to domestic abuse and marital rape.
The extent of violence against women and girls across the world is alarming and is increasingly
recognized as a grave human rights violation.
It is no surprise that the rate of reported domestic abuse and gender-based harassment cases
have risen up during the lockdown. The National Commission for Women (NCW), which
receives domestic violence complaints from all over the country, has seen more than two-fold
increase in gender-based violence during the national lockdown period. 1 According to a study
by the World Health Organization in 2004, 1 in 3 women face domestic abuse around the
world.2 If domestic violence were a disease, we would declare an epidemic.
Domestic violence has often been observed as an oppressive term triggered by economic stress,
mental stress, terror, and, of course, systemic patriarchy, which has facilitated cases of abuse,
and sometimes even murders. It is any behavior the purpose is to gain control and power over
a spouse, partner, girl/boyfriend, or an intimate member of the family. Survey-based findings
have shown that about 35 to 75 percent of Indian women face verbal, physical, or sexual
violence from their partners or other men they know. 3
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2. What is Domestic violence?
The Protection of women from Domestic Violence Act, 20054 defines domestic violence as
any form of physical, sexual, verbal, emotional, and economic abuse by any member who was
in a domestic relationship with the aggrieved women at the time of the incident.
3. Types of Domestic violence
Indian Law covers four types of Domestic violence under the Protection of women from
Domestic Violence Act, 2005.
3.1.Physical Abuse
Physical abuse is any physically aggressive behavior against a woman in a way that results in
bodily injury or hurt. This may include but is not limited to: Hitting, beating, biting, slapping,
kicking, shaking, pushing, pulling, choking, punching, throwing objects,

damaging

property, abandoning her in a dangerous or unfamiliar place, Use of a weapon to intimidate or
hurt her, force her to abandon her marital home, hurt her children, using physical force in sexual
situations.
3.2.Sexual Abuse
Sexual abuse includes using sex in an exploitative way, or forcing another person to have sex.
Having previously consented to sexual activity does not qualify for present consent. This is a
type of physical abuse. Any scenario in which a woman is forced to engage in unwelcome sex
or demeaning sexual activity, calling her sexual titles, hurting a woman during sex with objects
and weapons is sexual abuse.
3.3.Verbal and Emotional Abuse
Emotional abuse is any behavior that exploits another's vulnerability, insecurity, or character.
Such

behaviors

include

insults,

ridicule,

humiliation,

intimidation,

manipulation,

brainwashing, or control of another to the detriment of the individual. Although many women
suffer

4

emotional

abuse,

it is often minimized or overlooked – even by the woman being

Protection of Women from Domestic Violence Act, 2005, No. 43, Acts of Parliament, 2006 (India), § 2.
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abused. Verbal abuse is any language that was used to defame, humiliate, or intimidate the
victim. This could include but is not restricted to: Coercion, Threats & Blame.
3.4.Economic Abuse
Economic abuse is often unknown, yet a very common form of abuse. It can be defined as a
way of controlling one partner by manipulation of financial resources. This can take different
forms, for instance, preventing a partner from obtaining education or employment, not
providing enough resources to the woman for maintaining herself and her children. It occurs
when one partner is controlling financial independence.
4. The magnitude of the problem
4.1.On global level
Domestic violence is one of the main contributors to the ill physical and mental health of
women and is evident in almost every society in the world. According to various public surveys
by WHO, 35% of women in the world have experienced physical, sexual, or emotional violence
by an intimate partner and in some cases non-partner violence. One in every three women, who
have been in a relationship, has experienced this violence at the hand of their intimate partner.
According to the 2018 UNODC’s report “Global Study on Homicide: Gender-related killing
of women and girls,” 50,000 out of 87,000 women homicide are murders by an intimate partner
or family member. Out of which 38% of murders are by male intimate partners. The regions
with the largest number of females killed purely by intimate partners (not including other
family members) in 2107 were Asia and Africa (11,000 each), followed by the Americas
(6,000), Europe (2,000), and Oceania (200). Although women and girls (20 %) account for a
far smaller share of total homicide, they bear by far the greatest burden of intimate
partner/family-related homicide, and intimate partner homicide (80%).
4.2.India
According to the National Family Health Survey (NFHS-4) report,5 every third woman in India
has faced domestic abuse, since the age of 15. In the majority of the cases, perpetrators of the
violence or abuse have been intimate partners, mostly spouses. 31% of women have
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experienced sexual, physical, or emotional violence by their spouse, among these; physical
violence is the most reported abuse (27%). Perhaps, the reason behind fewer emotional abuse
cases is most of the time it is unclear to the general public what counts as emotional violence
(13%). 83% of the married women have been a victim of violence at the hand of their husband.
Most of these have reported serious physical injuries ranging from a sprain to broken bones.
Yet, only 14% of these women took any step or sought help to stop the violence. Violence
starts from the birth of a woman, 1 in 3 unmarried women have experienced domestic violence.
In most of the cases perpetrators include mothers or step-mothers (56%), fathers or step-fathers
(33%), sisters or brothers (27%), and teachers (15%).
The worrying part is not only the helplessness of stopping the violence inflicted upon women
but also the women in some parts of India are surprisingly supportive of domestic violence.
According to data, 54.4% of rural women surveyed across the country agreed with domestic
abuse and 46.8% of urban women supported such violence. The percentage of justifying abuse
is marginally lesser among younger women. The ages of 40 to 49 were most supportive of
domestic violence, with 54.8% in agreement whereas 47.7% of girls between the age of 15 and
19 agreed with violence by husbands.6
Sexuality is an important part of human rights and as a human being; everyone must have equal
sexual rights, which includes consent among other things. Ironically, sexual rights are a serious
matter of concern in most nations including India. 83% of married women have reported being
victims of sexual violence at the hand of their current husband and 9 % by their former
husbands. 7 Forced sexual intercourse is a common form of sexual violence in India. Marriage
being out of the purview of rape laws enables men to perform this horrendous act of sexual
violence to prey women in the security of home. Even unmarried women are not safe from this.
They usually fall prey to relatives, boyfriend, their friend or acquaintance, and a family friend.
“Sexual violence is most often committed by individuals with whom women have an intimate
relationship. Physical violence and sexual violence may not occur in isolation; rather, women
may experience a combination of different types of violence,” the survey report said. Ironically,
India is one of the 36 countries where marital rape, the act of sexual intercourse with one's
spouse without the spouse's consent, is still not a criminal offense. Section 375 of the Indian
Penal Code (IPC) considers forced sex in marriage as a crime only when the wife is below age
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15. Marital rape victims have to take recourse to the Protection of Women from Domestic
Violence Act 2005 (PWDVA) for relief. The PWDVA, which came into force in 2006, outlaws
marital rape. However, it offers only a civil remedy for the offense.
5. Causes of Domestic Violence
5.1.Role of family and Physiological factors
5.1.1. Psychiatric morbidity
Alcohol consumption by the husband regularly has been recognized as a cause for mental
trauma and stress for women. It has consistently emerged as a catalyst for spouse-violence, not
only mental but also other forms of violence. Alcohol operates as a situational factor, increasing
the likelihood of violence by reducing inhibitions, clouding judgment, and impairing an
individual's ability to interpret cues. Other morbidities such as bipolar disorder, paranoid
schizophrenia, delusional and antisocial personality disorder make the man more vulnerable to
commit sexual violence.
5.1.2. Family factors
Childhood plays an important role in the physiological stability of a being. Exposure to harsh
physical discipline and witnessing Spouse-violence by either of the parents during childhood
is a predictor of victimization and perpetration of violence against their spouse in adulthood.
There are many ways in which the family affects the physiological balance of a being. Bad
financial condition, childlessness, or having more children than desired, large and extended
family; these are some of the causes which may lead to victimization and perpetration of
domestic violence. Besides, the age-old custom of dowry and gifts for husband and in-laws is
strongly related to violence against women in India.
5.1.3. The burning bride: Dowry and Domestic violence
From centuries dowry has driven and persisted many women to suicide. “Dowry is a social
virus,”8 and it holds to the name it has achieved. Just like viruses it does not spread unless the
victim is vulnerable. Dowry has become a deep issue due to systematic disorder in India. The
National Crime Bureau of India, in 2017, reported 7000 Dowry related deaths. The statistics

8

SHAILENDRA KUMAR AWASTHI & UMA SHANKAR LAL, LAW RELATING TO DOWRY PROHIBITION ACT, 1961
(Allahabad Law Agency, 1984).

23

©YIMF Academia
have risen from 19% in 2001 to 21% in 2016; these are only the reported cases.9 Dowry was
prohibited in 1961; still, the number of dowry-related violence keeps increasing. Dowry related
violence is on the rise in India, only 16 days passed into 2020 and we already had 17 cases
from our silicon valley of India, Bangalore. The dowry is not only an issue in a rural area but
also in the cities, among the educated classes. “No matter how many PhDs a woman earns, her
identity and the right to live are decided according to the kilos of gold, cash, latest vehicles,
and appliances she brings in dowry for her in-laws.”10
5.2. Socio-cultural factors disfavouring women
Social and religious factors have created a situation very tough to unravel, and, even though
governmental and other organizations acknowledge the extent of violence against women. "The
mere fact of femaleness is seen as proof of sin," 11 stereotypes attached to gender roles, from
ages, have fixed the primary role of women to marry and procreate. Women must marry
because an unmarried, separated, or divorced status is a stigma. The fact that most women
support the violence at the hand of an intimate partner is mainly because of the gender roles
divided by society. Movies, daily soaps, and reality shows have also been promoting the idea
that “whatever happens, a woman should never leave her husband” and after marriage the girl
has to go to her husband's home, never to return to her parent's place. She should not share her
problems with anyone outside the home, nor take help from outside (not even parents). The
husband is given a divine status. Relatives bless the husband “Suhagvati Raho” (May your
husband live long), or “Phalo puto” (may you bear fruits [children]); not the wife. She should
bring money and gifts from parents to various festivals. She has nothing of her own. Without
her husband, life has no meaning for her. Although the practice of Sati has declined, enforced
widowhood is still prevalent. These socio-cultural factors have continued over the years and
have put women at risk for various forms of abuse.
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6. Domestic violence Laws in India
6.1. The Indian Penal Code Amendment in 1983
Violence against women is a centuries-old phenomenon that has been perpetrated in the name
of religion, social customs, and rituals. Even though domestic violence is an age-old and
widespread evil, there is still a custom of silence that prevails around the Indian society. As
discussed above around 54.4% of rural women support domestic violence, the traditional and
orthodox mind of the patriarchal society expects women to bear all the suffering with no
protest.12 However, with time many women and women NGOs have raised their voices against
evil. The first demand for women's rights dates back to 1829, when Raja Ram Mohan Rai raised
the issues like the de-legitimization of child marriage, sati to protect violence against women
at home.13
Until 1983, there were no specific legal provisions on violence within the home. Husbands
could be convicted under the general provisions of murder, abetment to suicide, causing hurt
and wrongful confinement. During the early 80s, there was a huge demand by feminist groups
and women activists for the criminalization of domestic violence which led to the amendment
act 1983.14 The movement for these demands caught immediate attention especially after the
much-criticized judgment in Mathura Rape case. 15 Before the amendment act 1983, various
sections of IPC covered domestic violence though not explicitly.
Section 304 of the Indian Penal Code, 16 discusses Dowry Death. Under this act intimate
partners or relatives will be deemed to have caused the death, if the death of the woman is
caused by any burns or bodily injury or occurs due to any reason other than normal
circumstances. The other conditions to fulfill under this section are that the death must be
within seven years of her marriage and it is established that the woman was subjected to cruelty
by her husband or his relatives. If the death comes under the said section, the death shall be
termed as Dowry death and whoever committed the act may face imprisonment not less than 7
years. The burden of proof lies on the husband or relatives.
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Domestic violence often leads to suicide by the victim, mainly due to mental pressure and
emotional violence along with physical violence. Section 306 of the IPC, 17 punishes abetment
to suicide.
Section 313-318 of the IPC, discusses female infanticide which is also considered as a form of
domestic violence if women are being forced to terminate the pregnancy. Section 314
specifically discusses the case where the termination is against the wish or without the consent
of the mother.
Sections 319-323 of the IPC18 covers hurt as an offense which is a common form of physical
domestic violence. The section defines hurt as causing any “bodily pain, disease, pain or
infirmity to any person”. If the act or hurt causes a fracture, permanent loss of any senses of
the body and Permanent disfiguration, etc. the act may be known as grievous hurt which is
defined under Section 320.
Wrongful restraint and confinement of the woman within her matrimonial home are also a
common form of domestic violence; Section 349 and section 340 of the IPC 19 cover these
offenses respectively.
In the 1983 amendment act, matrimonial cruelty was introduced under the infamous act 498A,
IPC.20 The act introduced abetment to suicide and coercion of women as a separate offense.
According to the act if the husband or any relative of the husband willfully commit an act which
may lead to suicide by women (wife), or harassing her or any person related to her to meet any
unlawful demand shall be punishable for imprisonment which may extend to 3 years.
6.2.The Protection of Women from Domestic Violence Act, 2005
During the Fourth World Conference on Women in Beijing in 1995, 189 UN member-states
adopted the Beijing Declaration and Platform for Action, which specified the need to take steps
to eliminate violence against women.21 The Beijing Declaration is considered to be by the most
prerogative blueprint in the history of women's rights, it indeed is, the declaration considered
every aspect of women's rights from lack of resources to participate in each field. The 12
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commitments and goals discussed in the Beijing declaration hold even today. So far, 189
countries have adopted the Declaration. After this, the Government of India undertook some
steps to protect women against domestic violence. Although most of the countries started to
frame specific laws during the 1970s, especially after the introduction of CEDAW, 22 In India,
the need for a specific law was realized in the light of “Government of India Report on Platform
for Action: Ten Years after Beijing”. 23 This led to the formation of the Protection of Women
from Domestic Violence Act, 2005.
The Protection of Women from Domestic Violence Act, 2005, or the DV Act, is a civil law
that applies to the whole of India except the state of Jammu and Kashmir. It defines Domestic
violence under Section 3 of the Act 24 as, any form of physical, sexual, verbal, emotional, and
economic abuse by any member who was in a domestic relationship with the aggrieved women
at the time of the incident.
●

Who is covered under the Act?

The act covers any woman who is or has been in a domestic relationship. 25 The domestic
relationship includes sharing a household. It may be as a spouse, sibling, live-in relationship,
daughter and joint family, etc. The act covers all the women who may be mother, wife, widow,
sister, or partners living in a shared household. However, no female relative of the husband or
the male partner can file a complaint against the wife or the female partner, e.g. the mother-inlaw cannot file an application against a daughter-in-law, but she can file an application against
her daughter-in-law for abetting her son to commit violence against her.
●

Who can file a complaint?

Any woman who alleges to have been subjected to any act of domestic violence by the offender
or any person may file a complaint on her behalf. A child is also entitled to relief under the
Domestic Violence Act. The mother of such a child can make an application on behalf of her
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minor child (whether male or female). In cases where the mother makes an application to the
court for herself, the children can also be added as co-applicants.26
●

Against whom can a complaint be filed?

Section 2(q) of the Domestic Violence Act defines “respondent as to any adult male person
who is, or has been against whom the aggrieved person has sought any relief under this Act,
providing he has been, or is, in a domestic relationship with the aggrieved person.” 27
●

To whom can information be given or complaint is made?

Information may be given to a police officer/Protection Officer/Service provider (an NGO) or
Magistrate.28
●

What orders a Magistrate can pass under the Act:29

The judge or the Magistrate can order many different measures under this law in order to ensure
your protection and well-being of the aggrieved, such as1.

Protection orders (ordering the offender to stop violence)

2.

Residence orders,

3.

Monetary relief,

4.

Custody orders and

5.

Compensation orders
6.3.The 2013 Criminal Law Amendment, 2013

The Criminal Law (Amendment) Act, more popularly known as Nirbhaya Act. 30 This act came
was originally an Ordinance promulgated by the President of India, Pranab Mukherjee, on 3
February 2013, in light of the protests in the entire nation for the homicidal gang rape that took
place in New Delhi on the night of 16th December 2012.
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The widespread protest followed after this incident, both nationally and internationally,
demanding better and stricter laws for violence against women. Seeing the heinous nature of
the incident and widespread protest the Justice Verma Committee was constituted by the
government to suggest changes in the existing laws. The committee suggested various reforms
including Marital Rape, reduction of the age of consent, trafficking, medical examination of
victims, sexual harassment, child sexual abuse, etc. The Act made in the existing laws
regarding violence against women in major criminal laws namely the Indian Penal Code, the
Code of Criminal Procedure, and the Indian Evidence Act.
The Act recognizes a broad range of sexual crimes and different ways in which women may
fall victim to gender-based discrimination. Concerning the struggle rape, victims face while
reporting their cases, the act introduces penalization of police if they fail to register FIRs. This
would make it easier for the victims to report. The act also seeks to treat cases as “rarest of
rare”, it is on the discretion of courts to decide which case falls in this category and courts can
award Capital punishment. The Act also mentions and clarifies the offense of sexual assaults
as a result of abuse of a position of trust and offenses of violating physical privacy. The
amendment explicitly noted that "sexual intercourse or sexual acts by a man with his wife, the
wife not being under fifteen years of age, is not rape." Since India does not have a law on
marital rape, even if a woman's husband has sexual intercourse with her without her consent,
(except in the case of women being under the age of 15 years) he cannot be prosecuted for rape.
However, according to section 375 of IPC, excessive and unreasonable demands for sex, or
demands for unnatural sex have been considered forms of cruelty and may entitle a woman to
divorce. The amendment also criminalized intercourse by a man with his wife during separation
under Sec. 376B of IPC. 31
Several human rights and women's rights organizations have strongly criticized the amendment
for failing to include certain recommendations suggested by the Justice Verma Committee in
its report. One of the most notable omissions of the Act is its failure to criminalize marital rape,
as suggested by the Verma Committee. Many traditionalists argued that criminalizing marital
rape would destroy the institution of marriage. It will allow women to misuse the act and
fabricate claims of rape since rape within marriage would be difficult to prove. They argue that
“the remedy espoused by the self-styled saviors of marriage is divorce or prosecution for
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cruelty, but not for rape”.32 However, the argument is based on vague justification which
ignores the fact that sexual violence or forced to submit to unwanted intercourse at the hand of
an intimate partner violates a woman’s physical integrity and sexual autonomy.
7. Analysis of the Domestic violence Laws and the Problems involved
Domestic violence is one of the most important issues of gender discrimination. Being a bitter
truth in the present society, one of the major causes of domestic violence is the orthodox
mentality of the patriarchal society. The patriarchal societies, as is the case of India, generally
treat women as inferior to men. Men are given more power in a household and women are
expected to blindly follow their husband or father’s decisions and commands. To prevent
violence against women and to protect the rights of aggrieved women, the legislation ‘The
Protection of Women from Domestic Violence Act, 2005’ was passed by the parliament.
According to this act, every woman who has been deprived of their right to life by the act of
husband or relatives of the husband can file a complaint to the protection officer, police officer,
or magistrate in the form of ‘Domestic Incident Report’ (Similar to FIR). A complaint can be
filed by the victim /aggrieved person or relatives, it will be considered as the prima-facie
evidence of the offense. Every ‘Domestic Incident Report’ has to be prepared by the Protection
Officer which will assist in the further investigation of the incidence. The protection officer
will pass certain orders i.e. protection of the women, custody of the respondent, and order of
monetary relief to the victim.
7.1.Institutionalized patriarchy
From the date of its introduction, PWDVA has faced criticism for being gendered. Although
many amendments have been made, the main problem arises in the implementation of the act.
There still exists patriarchy in the judiciary, which has from time proved to affect the decisions
of the judges. The judiciary’s patriarchal mindset was evident in its judgments on Section 498A
(dowry harassment) of the IPC where it said “the law was being misused,”33 or in the recent
judgment by the Karnataka High Court while granting advance bail to a rape accused, the Court
expressed its reservations about the genuineness of the complainant’s case while observing that

32

Yamini, Criminal Law (Amendment) Act, 2013: Sexual Offences, LAWCTOPUS (Apr. 8, 2015),
https://www.lawctopus.com/academike/criminal-law-amendment/.
33
Samanwaya Rautray, Supreme Court Modifies its order on dowry harassment, THE ECONOMIC TIMES (Sep. 15,
2018),
https://m.economictimes.com/news/politics-and-nation/supreme-court-modifies-its-order-on-dowryharassment/articleshow/65806068.cms.

30

©YIMF Academia
her explanation that “after the perpetration of the act she was tired and fell asleep, is
unbecoming of an Indian woman” and further added that “This is not the way our women react
when they are ravished.”34 In several cases, women have been asked: “why the women raped,
acquiesced and did not protest.”35 When it comes to conducting in daily life, one is tragically
used to sexist and misogynistic comments. However, one expects upholders of law and justice
across the various courts of India to stand for the righteous thing and bring some sanity to the
madness. Although the judiciary has many times stepped up to protect women’s rights in the
absence of legislation, there are judgments by various courts that force one to question
dependency on the judiciary for justice. No matter how good law or legislation is, it will prove
ineffective as long as there is patriarchal bias in the mindset of the implementers and
interpreters of the law. 36
The laws on domestic violence have been criticized by various feminist and women’s right
organization on many bases some of them are discussed below7.2.The exception of marital rape
The state has historically considered the home to be the domain of control and unquestionable
authority of the male head of the household. Everyday violence experienced by several women
has largely remained untouched by the legal institutions in the name of 'private' matters. While
defining the exception of marital rape within the ambit of IPC, the state has argued on various
bases: marriage is a 'family' matter and family is beyond the public domain. Section 37537 of
the Indian Penal code, still follows the colonial, patriarchal, and traditional notion of
subservience; according to which spousal consent in marriage is presumed and sexual
intercourse is a right that men receive in marriage. It follows the idea behind 18th century
English law which is based on the doctrine of Yesteryears, which says that a husband and wife
are one entity.
As well said by Catharine Mackinnon, “It is not the woman’s privacy that is being protected
here, it is the man’s.”38 Marital privacy has long been a source of oppression for women and
34
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has resulted in the subordination of women within the sphere of the family. Rather than
protecting the privacy of women, it has proven to act as a curtain to hide male domination. The
Supreme Court of India on 24 August 2017, in the historic judgment of Justice KS
Puttaswamy v. Union of India (Puttaswamy),39 observed the fundamental right to privacy as a
right solely belonging to the individual and not his/her’s marital association. Even before the
historical judgment in the justice Puttaswamy case, marital privacy was discussed rather
radically in the T Sareetha case.40 Although this case was a failed attempt, it should be
remembered for strong opinions by Justice Choudary.
This radical view of Justice Choudary on marital privacy was repealed in the case of Harvinder
Kaur v. Harmandr Singh41 by the Delhi High Court. The court emphasized the traditional and
spatial view of privacy which closes off a physical space from State intervention. The court
observed that- “Introduction of constitutional law in the home is absurd; it is like introducing
a bull in a china shop. It will prove to be a ruthless destroyer of the bases on which a marriage
institution stands. In the privacy of the home and the married life, neither Article 21 nor
Article 14 has any place. In a sensitive sphere that is at once most intimate and delicate, the
introduction of the cold principles of constitutional law will have the effect of weakening the
marriage bond. In the home, the consideration that obtains is that natural love and affection,
which counts for so little in these cold courts. Constitutional law principles find no place in the
domestic code.” This was upheld by the Supreme Court as well, which also added that
“the right of the husband or the wife to the society of the other spouse is not merely a creature
of the statute. Such a right is inherent in the very institution of marriage itself,” thus, reinforcing
the view that privacy is accorded not to the individual but to the institution of marriage.
Section 375 of the IPC42 defines rape as a sexual activity “against the will or consent of the
aggrieved.” This will or consent has been further elaborated in Section 90 of the IPC, 43 which
says “consent must not be under any fear or misconception of any fact,” thus, exception 2 of
Section 37544 is contradictory to section 90. If it is irrational to believe that anyone will
willingly consent to violence or abuse, it is also irrational to believe that married women will
willingly consent to forced sex. It is important to view the exception of marital rape (for women
39
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above 15 years of age) in exception 2 of Section 375, IPC, with the lens of privacy and human
rights. This exception is against the fundamental right accorded to women as a human being
and violates Article 14, 15, and 21 of the Indian Constitution. Thus, covering sexual violence
within a marriage institution under civil law only does not suffice the requirement to uphold
the fundamental rights given to every human being, it not only discriminates among rape victim
but also is irrational as it depends on the assumption that married women will willingly consent
to forced sex.
7.3.Relationship in the Nature of Marriage
Section 2(f) of the Domestic Violence Act, 2005,45 which defines the scope of “domestic
relationship” mentions the term “relationship in the nature of marriage”, the term has been a
cause for debate since the introduction of PWDVA, due to different interpretations of the term
by various jurisdictions. The debate on what may constitute a live-in relationship, to come
under the purview of marriage-related acts, has been since the time of Privy Council. In
Andrahennedige Dinohamy v. Wijetunge Liyanapatabendige Blahamy,46 the Privy Council
observed that “where a man and a lady are proved to have lived respectively as a spouse, the
law will presume, unless the opposite be obviously demonstrated that they were living
respectively in the result of a legitimate marriage, and not in a condition of concubinage”. A
similar view can be seen in the case of Mohabbat Ali Khan v. Md. Ibrahim Khan, where the
court observed that “for a marriage to be held legitimate, both the partners must have lived
together as a spouse.”47
Indian judiciary has taken a lead to fill the gap that was created in the absence of any specific
statute relating to live-in relationships. However, leaving it on the courts to decide the scope of
“relationship in the nature of marriage” has often led to confusion. The scope of this term has
been developed with time. In one of the notable cases, D. Velusamy v. D. Patchaiammal,48 the
Supreme Court laid down a test to decide what may come under the purview of the term “Wife”
under Section 125 of CrPC.49 The court laid down five important criteria to decide the ambit
of the term “wife”. The court merely cited Wikipedia, an open encyclopedia whose authenticity
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has often been questioned, for laying down the essentials of a ‘common law marriage’ to define
these terms. The essentials are(a) Holding out to society as being akin to spouses;
(b) Legal age to marry;
(c) Otherwise qualified to marry, including being unmarried; and
(d) Must have cohabited or held out to society for a significant period.
Apart from these four criteria for a common-law marriage, the Court also held that a ‘shared
household’ is necessary for a particular relationship to come within the purview of the DV Act.
Although the judgment does not directly interpret the Section 2(f) of the DV Act, with due
respect, the court must have acknowledged that there is an inextricable relationship between
the maintenance under the DV Act and that under section 125, CrPC, and the Obiter dicta, in
this case, may affect the cases under DV Act, 50 since the obiter dicta of the Supreme Court is
binding on the High Courts in the absence of a direct pronouncement.51
Lately, in the landmark judgment of Indra Sarma v. V.K.V. Sarma, the test laid down in
Velusamy case was followed by the High Court to determine whether the aggrieved woman
had a domestic relationship with the man and found out that the said relation does not fall under
the purview of “relationship in the nature of marriage.” The aggrieved woman approached the
Supreme Court assailing such a disposition. Thus, the precise question before the Supreme
Court was the correctness of the High Court's perspective.
The SC observed that “when the woman is aware of the fact that the man with whom she is in
a live-in relationship and who already has a legally wedded wife and two children, is not
entitled to various reliefs available to a legally wedded wife and also to those who enter into a
“relationship in the nature of marriage” as per provisions of PWDVA, 2005. The Supreme
Court also introduced eight guidelines such as duration of relation, children, sexual
relationship, shared household, socialization in public, intention, and conduct of the parties,
and pooling of resources, intending to bring live-in relationships under the Domestic Violence
(DV) Act. The bench also said that domestic arrangements where there is the entrustment of
responsibility, especially on the woman to run the home, do the household activities like
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cleaning, cooking, maintaining or up-keeping the house are an indication of a relationship in
the nature of marriage.
The Supreme Court in Velusamy and Indra Sarma has attempted to lay down tests for
determining the expanse of ‘relationship in the nature of marriage’ or what a quasi-marriage is.
The apex court has attempted to balance between the rights of a woman on the one hand, and
public policy considerations on the other. The court has frowned upon women who, by being
in such relationships, actively contribute to adultery. Maintenance is the obligation of the man
towards his wife, and it will be against equity to permit the man to raise the excuse of the
woman in the know of his marital status before entering into a relationship with him. This is
where the court in Indra Sarma has seriously faltered. To deprive the appellant-lady of her
rights under the DV Act, the court has emphasized her having knowingly entered into an
adulterous and bigamous relationship. The court, however, fails to balance the equities as the
respondent can avoid his liability to maintain her solely on account of her being a participant
in the “illegal act.”52
7.4.Length of Trial and Withdrawal of Cases in Large numbers
One of the main aims behind the introduction of a separate law for intimate partner violence
was to provide timely disposal to cases, as Domestic violence is the most common form of
violence in India. The act provides for 2 months, within which a case must be resolved by the
magistrate, however, due to lack of numbers of magistrates’ cases keep piling up and hundreds
of women end up withdrawing the cases due to lack of timely justice. Since the introduction of
laws related to domestic violence and dowry, the police, the politicians, and even the judges of
the Supreme Court and High Court have argued that women misuse these laws. However, on
a deeper look, the data seems to differ, the data which does not find a place in the official
records of the courts or police reports shows that many women end up withdrawing cases due
to long delay in trials.
In one of Flavia Agnes’s article, 53 she talks about various women who approached her after
facing issues in either filing a complaint under the DV Act or with the justice’s system leniency
in awarding punishment.
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A frail woman in her 40s, Ankita George (names have been changed), her husband used to beat
her cruelly ever since they got married. After a few years of tolerating, she finally found the
courage to reach out for help with the support of a well-wisher, she approached the State
Women’s Commission. Thus, a letter to call for counseling was sent by the commission to her
husband, to which he did not respond. Her case was then referred to the local police station,
where instead of registering a complaint against him she sent him after mere counseling. Ankita
was too sent back to her matrimonial home, neither of the agency did any follow up to see if
she is safe or not. Three months later, she was severely assaulted by her husband, he broke her
three ribs. Due to this she also attempted suicide later she was admitted to the hospital by her
sister. Flavia Agnes says that it was a herculean task to get the police to register a complaint
under the much-maligned Section 498A, IPC (Indian Penal Code), and the Domestic Violence
Act (DV Act) for protection and maintenance. The progress in her case was slow and the focus
of the magistrate was more to reunite the family instead of passing the order. Due to the grim
economic situation of Ankita, she might have withdrawn the case. After withdrawing, her case
would be added to the list of false cases. 54
Let us look at another case. A woman was married, just after finishing her school. Later, she
was harassed by her matrimonial family for dowry. Her husband (a drug addict), used to assault
her and force her to have intercourse without her will. She had no respite even when she got
pregnant. She once suffered a miscarriage, after a vicious assault. She writhed in pain and
begged her husband to take her to the hospital, but he refused. She eventually called her mother
who had her admitted to a nursing home. This was the end of the marriage. He hadn't sent a
talaqnama to her. Saira went to her matrimonial home to pick up her belongings and valuables
after all the attempts at reconciliation failed. She was being harassed and was being forced to
leave. The husband and in-laws lodged a lawsuit against her and her mother, before she could
enter the local police station. The social worker directed her to an officer of protection to file a
case under the DV Act but did not accompany them. In sheer desperation, her mother
approached a non-governmental organization. The police registered a case under Section 498A
after a lot of pressure, and her belongings could be recovered. The local non-governmental
organization then referred her to us and we filed a case under the act. Due to the pressure of
litigation, the husband agreed to pay Rs 1.5 lakh as a final settlement and a divorce by mutual
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consent—mubarra. The case was quashed under Section 498A — filed as yet another "fake
case"55
These are just two examples, there are many women who after losing faith in the judiciary end
up withdrawing the cases and adding up more cases in the “false case” list. Similar stories can
be narrated of women from across class and religious communities. Despite the time limit for
completing all the cases under DV act within 60 days, the cases under the act keep piling on
leading to lack of justice delivery to women like Ankita. 56 This issue can be resolved only by
bringing judicial reforms and increasing the strength of magistrate’s courts in the country so
that courts are not overworked and have time to dedicate to cases under the DV Act. The
government also needs to bring in respite to women whose cases are pending in court for
months together.
7.5.Vague Definition of cruelty
Other than the exception of marital rape there is a significant problem in IPC, with the
definition of cruelty under Section 498A. 57 The act defines cruelty as
a) Any willful conduct which is of such a nature as is likely to drive the woman to commit suicide
or to cause grave injury or danger to life, limb or health (whether mental or physical) of the
woman; or
b) Harassment of the woman where such harassment is intending to coerce her or any person
related to her to meet any unlawful demand for any property or valuable security or is on
account of failure by her or any person related to her to meet such demand.
Women experience violence within the home in various forms not only physical or mental
abuse. Data shows that women face violence in the form of physical, mental, verbal,
psychological, sexual, and economic violence. Sexual violence particularly needs to be
recognized as a form of cruelty not only because of its high prevalence within marriage but
also because the definition of rape within Sec 375 IPC58 specifically excludes marital rape as
an offense. Not only is the definition of cruelty in Sec 498A 59 vague, but it has also been
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subjected to narrow interpretation by several courts in ways that have not been advantageous
to women.60
8. Conclusion
Lawmakers and the judiciary have been actively involved in constructing and reforming laws
to protect women from violence. Domestic violence is the most common violence against
women and the laws related to it have been developed a lot since the introduction, however,
the development has been slow. The patriarchy in the system has hindered the disposal of
proper justice to victims. It is apparent that domestic violence is still not viewed as a serious
crime, mainly due to the traditional view of privacy and the private sphere. The laws still need
many reforms and before that, it is important to study the ways in which women face violence
at the hands of intimate partners. The study would help the government and lawmakers to
provide better and more elaborated definitions that will prevent different interpretations by the
Judiciary and thus, prevent the decisions from getting affected by ingrained in the institutions.
For justice to be served, all limbs of the justice system must work together with similar
intentions in mind.
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Wanda Teays, The Burning Bride: The Dowry Problem in India, 7 JOURNAL OF FEMINIST STUDIES IN RELIGION
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Female Genital Mutilation: A Legal Perspective Under International
Human Rights Law
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Student, National University of Study and Research in Law, Ranchi
Abstract
Female genital mutilation (FGM) has long been practiced in many communities and mostly in
African regions despite its negative impact on health. It is a form of violence against women
and girls. It includes all procedures that involve the partial or total removal of external
genitalia or other injury to the female genital organs for non-medical reasons. The practice of
FGM is an ingrained cultural practice. The mere fact that the practice continues despite
legislative measures to protect women and girls against FGM raise the question whether we
can legislate change. Although both criminal laws and child protection laws are implemented
a number of difficulties with the implementation of these laws remain.
There are intensive advocacy activities of international, national, and grassroots agencies.
Under international law, female genital mutilation (FGM) is a human rights violation, torture,
and an extreme form of violence and discrimination against girls and women. It is most often
carried out on girls between infancy and age 15, though adult women are occasionally
subjected. FGM has no health benefits. FGM violates a number of human rights, including
women’s and girls’ rights to equality, life, security of the person, and dignity, as well as
freedom from discrimination and torture, cruel, inhuman or degrading treatment. By invoking
human rights standards, advocates can hold governments accountable for their inaction in
response to FGM. For interventions to be effective, legal measures need to be combined with
social measures. This paper considers FGM from International human rights standpoint.
1. Introduction
The practice of female genital mutilation (FGM) has received a great deal of attention in recent
years at both the national and international levels. One of the most exceptionally discussed
issues is the job that law should play in tending to a social practice that is unequivocally moored
in social convictions and standards.. The United Nations on the occasion of International Day
of Zero Tolerance for FGM (6th February,2020) has hailed off a long term goal to end the FGM
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by 2030 through the campaign of #youthendFGM1 revolved around the young being the
vehicle of progress.
Female genital mutilation (FGM) is the collective name given to several different traditional
practices that involve the cutting of female genitals. 2 The genital cutting was usually carried
out between the ages of 4 and 12 years3 as a rite of passage. In some cultures, it is practiced as
early as a few days after birth and as late as just prior to marriage or after the first pregnancy.
FGM is generally performed by a traditional practitioner who comes from a family in which
generations of women have performed the procedure. Interest in the practice has focused
primarily on the physical and psychological damage that FGM can cause. FGM is
internationally recognized as a violation of women’s human rights and a form of child abuse.
Just like other forms of gender-based violence, ‘it constitutes a breach of the fundamental right
to life, liberty, security, dignity, equality between women and men, non-discrimination and
physical and mental integrity’.4 The present paper will provide an international legal overview
on the issue of FGM.
2. Categories Of Female Genital Mutilation
The World Health Organization (WHO) 5has grouped the types of Female Genital Mutilation,
abbreviated as FGM into four broad categories:
• Type I (commonly referred to as “clitoridectomy”): his is the partial or total removal of the
clitoris (a small, sensitive and erectile part of the female genitals), and in very rare cases, only
the prepuce (the fold of skin surrounding the clitoris).
• Type II (commonly referred to as “excision”): this is the partial or total removal of the clitoris
and the labia minora (the inner folds of the vulva), with or without excision of the labia majora
(the outer folds of skin of the vulva).

1

Ending Female Genital Mutilation by 2030, UNITED NATIONS (Feb.
6, 2020),
https://www.un.org/en/observances/female-genital-mutilation-day .
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NAHID TOUBIA, A CALL FOR GLOBAL ACTION 9 (1995).
3
Female genital mutilation and other harmful practices, WORLD HEALTH ORGANIZATION (2006),
https://www.who.int/reproductivehealth/topics/fgm/fgm_prevalence_egypt/en/.
4
COUNCIL OF THE EUROPEAN UNION, COUNCIL CONCLUSIONS ON COMBATING VIOLENCE AGAINST WOMEN, AND
THE PROVISION OF SUPPORT SERVICES FOR VICTIMS OF DOMESTIC VIOLENCE, 2012/29/EU.
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(2018),
https://www.who.int/teams/srh/types-of-female-genital-mutilation.
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• Type III (commonly referred to as “infibulation”): the excision of part or all of the external
genitalia and stitching or narrowing of the vaginal opening;
• Type IV: all other procedures involving partial or total removal of the female external
genitalia for cultural or any other non therapeutic reasons.
3. Causes Of Female Genital Mutilation
● Custom and Tradition: Communities that practice FGM maintain their customs and
preserve their cultural identity by continuing the tradition although it is not supported
by any particular religious belief. The essential backing of the custom of FGM is the
upkeep and advancement of virtuousness, chasteness and forestalling indiscrimination
in the culture. Undoubtedly, a large number of the nations that have customary
convictions in FGM consider an "uncircumcised lady" to be unsatisfactory for
marriage.
● It is interesting to note that the Arabic word for FGM is Tahara meaning “to purify.” 6
It is not only common in African regions but practiced in other areas as well. For
instance, in India it is mainly practiced in Dawoodi Bohra muslim community where
FGM is known as Khatna. The Bohra High priest Syedna calls the external part of
female genitalia as haram ki boti, or sinful flesh which must be cut to preserve female
chastity. 7
● Women’s Sexuality: Society attempts to control women’s sexuality by reducing their
sexual fulfillment. FGM is done as an approach to control sexuality of women, which
is at times supposed to be voracious if parts of the genitalia, particularly the clitoris, are
not taken out. It is thought to guarantee virginity before marriage and loyalty thereafter,
and to expand male sexual delight.
● Religion: It is important to note that FGM is a cultural, not religious, practice. FGM is
not endorsed by either Islam or by Christianity. 8 In fact, while FGM is practiced by
Jews, Christians, Muslims, and members of other indigenous religions in Africa, none
of these religions requires it.

6

Obermeyer and Carla Makhlouf, Female Genital Surgeries: The Known, the Unknown, and the Unknowable, 13
MEDICAL ANTHROPOLOGY QUARTERLY 79, (1999).
7
Romit Jain & Priyanshee Sharma, The Cruel Cut- Female Genital Mutilation, LIVELAW (Oct. 11, 2020),
https://www.livelaw.in/columns/the-cruel-cut-female-genital-mutilation-164270.
8
UNFPA, Female genital mutilation (FGM) frequently asked questions, UNFPA (Jul., 2020)
https://www.unfpa.org/resources/female-genital-mutilation-fgm-frequently-asked-questions.
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● Social Pressure: In a network wherein most women are circumcised, family and
relatives establish a climate where the act of circumcision turns into a prerequisite for
social acknowledgment. It is practiced as a norm irrespective of laws against it. For
example, FGM is illegal Egypt but it is still conducted in many parts of the country. In
2008, UNICEF estimated that 91% of married Egyptian women aged between 15 and
49 had been mutilated – 72% of them by doctors.9
● Reasons of Hygiene- In some of the societies, FGM is done for aesthetic causes. The
outer female private parts are viewed as unhygienic, unattractive and uncleans and so
are eliminated to advance cleanliness and give stylish allure.
4. Worldwide Prevalence Of Female Genital Mutilation
The WHO records that the practice of FGM is most prevalent in 29 countries, which are based
in Africa and the Middle East. At least two million women a year are “at risk” of undergoing
some form of the procedure.10 Prevalence varies significantly from one country to another. For
example, the prevalence rate is 92% in Mali, compared to 28% in Senegal. 11 Ladies who have
gone through FGM additionally live in African migrant networks and also in for North
America, Europe, Australia, and New Zealand.
Some African countries like Central African Republic, Egypt, Ghana, Guinea, Kenya 12,
Uganda13, etc. have passed legislation to tackle FGM. Furthermore, Ethiopia, the Gambia,
Liberia, Sierra Leone, Somalia and Sudan do not have specific legislation or provisions that
tackle the issue of FGM. Guinea Bissau also does not have any FGM-specific laws, but its
penal provisions may be applicable. In the Democratic Republic of the Congo, there is no
FGM-specific legislation, but Penal Code Articles 46–48 on ‘intentional bodily injury’ can be
used to address FGM. 14
5. International Human Rights Law and it’s stance towards Female Genital
Mutilation

9

Patrick Kingsley, In Egypt, social pressure means FGM is still the norm, THE GUARDIAN (Feb. 6, 2015),
https://www.theguardian.com/world/2015/feb/06/female-genital-mutilation-egypt.
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supra note 1 at 29.
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UNICEF, Female Genital Mutilation/ Cutting: A Statistical Exploration, UNICEF (2005),
https://www.unicef.org/publications/index_69875.html.
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The Children’s Act, 2001 (Kenya).
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Status of african legislations on FGM, GENDER AND HUMAN RIGHTS PROGRAM (2020),
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Exposing young ladies and girls to FGM abuses various rights ensured in global and territorial
instruments. These rights include:5.1.The rights to life and to physical integrity
The rights to life and to physical respectability are viewed as basic freedoms. The right to life
is protected by a number of international instruments, including the Civil and Political Rights
Covenant. The Human Rights Committee, the body that monitors implementation of the Civil
and Political Rights Covenant, interprets the right to life as requiring governments to adopt
“positive measures” to preserve life. 15
The privilege to physical integrity, while regularly connected with the freedom from torment,
envelops various more extensive common freedoms standards. Additionally verifiable in the
guideline of physical integrity is the option to settle on independent choices in issues
influencing one's own body. An unapproved attack of an individual's body speaks to negligence
for that principal right.
5.2.The right to be free from gender discrimination
It is guaranteed in numerous international human rights instruments. Article 1 of CEDAW
takes a broad view of discrimination against women, defining it as “any distinction, exclusion,
or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying
the recognition, enjoyment, or exercise by women, irrespective of their marital status, on a
basis of equality of men and women, of human rights and fundamental freedoms in the political,
economic, social, cultural, civil, or any other field.”16 The impact of FGM on women’s human
rights is recognized explicitly in the recently adopted African Protocol on Women’s Rights,
which requires all states parties to prohibit and condemn “all forms of harmful practices which
negatively affect the human rights of women and which are contrary to recognised international
standards.”17
5.3.The Right to health

15

Human Rights Committee, General Comment No. 6: The right to life (art. 6), para. 5 (1982).
Convention on the Elimination of all Forms of Discrimination against Women, adopted December 18,
1979,1249 U.N.T.S.
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Under Article 12 of the Economic, Social and Cultural Rights Covenant, individuals are
entitled to enjoy “the highest attainable standard of physical and mental health.” The
Committee on the Elimination of Discrimination Against Women (CEDAW Committee) in its
recent General Recommendation on Women and Health, recommended that governments
devise health policies that take into account the needs of girls and adolescents who may be
vulnerable to traditional practices such as FGM. 18 The complications associated with FGM
often have severe consequences for a woman’s physical and mental health.
5.4.The Right to child
The network has by and large viewed FGM as an infringement of privileges of children on the
grounds that FGM is ordinarily performed upon young women between the ages of four and
twelve, who are not in a situation to give educated assent. The Children’s Rights Convention
requires States Parties to take “all suitable effective measures to abolish traditional practices
that are prejudicial to the health of children.” 19 The concern to stop traditional practices 16
Female Genital Mutilation that are harmful to health is also evident in the African Charter on
the Rights and Welfare of the Child (the African Charter), which was adopted by the
Organization for African Unity in 1990. 20
6. Imposition Of International Human Rights Instruments Upon The Government
With Regards To FGM
There is an argument that the right to enjoy one’s own culture and to choose one’s own religion
should not be subject to government intervention, and that government action to prevent FGM
is an intolerable intrusion. This view isn't, in any case, upheld by international human rights
law, which restricts these rights to secure individual common liberties, wellbeing, and security.
It is dependent upon the legislature to conclude how to stop FGM while regarding the privileges
of minorities and the rights to culture and to opportunity of religion. A basic liberties way to
deal with FGM places the issue inside a more extensive social equity plan—one that underlines
the obligations of governments to guarantee the full range of rights of women.
● The duty to modify customs that discriminate against women is affirmed in CEDAW
(Articles 2 and 5)21 and in the documents adopted at certain United Nations
18

Convention on the Elimination of all Forms of Discrimination Against Women, /C/GC/36.
UN Commission on Human Rights Res. 44/25, U.N.Doc. E/CN.4/RES/1990/74.
20
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conferences, such as the Female Genital Mutilation Vienna Declaration and Plan of
Action, 22 the Programme of Action of the International Conference on Population and
Development,23etc.
● The duty to abolish practices that are harmful to children is established in the Children’s
Rights Convention and the African Charter.24
● The duty to ensure health care and access to health information has been articulated in
a number of international and regional conventions, including the Economic, Social and
Cultural Rights Covenant.25 The CEDAW Committee, in its General Recommendation
on Women and Health, characterizes governments’ obligation to provide health care as
the duty to respect, protect and fulfill that right.26 When a physician performs FGM in
a public hospital upon a child or a woman who has not given informed consent, 27
governments are implicated in a practice that interferes with women’s right to health
care, in violation of their duty to respect that right.
● The duty to ensure a social order in which rights can be realized is defined in the
Universal Declaration, which states that “everyone is entitled to a social and
international order in which the rights and freedoms set forth in this Declaration can be
fully realized.”28 This provision shows that governments have a responsibility to
address the social and economic factors that may prevent some sectors of society from
exercising their human rights. In societies in which there are cultural barriers to 20
Female Genital Mutilation women’s economic independence, a woman’s inability to
marry deprives her of basic economic security. 29
Governments are required to exercise due diligence in preventing, investigating, and
punishing violations of human rights by both government actors and private persons. 30
7. Conclusion
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Elimination of the Female Genital Mutilation (FGM) prevalent in all of these aforementioned
situations and countries involves a sea change in societal and individual thinking and to effect
such profound social change, government action of the countries involved, should and must
take multiple forms and actively be part of a long-term process of promoting social justice for
all, particularly women:● Government ratification of treaties is merely a first step toward social change.
Subsequent national-level action must be taken to ensure that all existing domestic
legislation is compatible with the ratified treaty. Future legislation must also be
reviewed to determine its compatibility with the treaty. In some circumstances—as in
the case of FGM—governments may have to enact laws and adopt policies to address
widespread practices that violate the principles upheld in the treaty.
● Governments should ensure that their constitutions contain provisions that guarantee
the rights of women. These provisions should be broad enough to be interpreted to
protect women against FGM. Where constitutions do not contain provisions that may
be clearly interpreted to promote gender equality, governments should also consider
adopting a constitutional provision specifically addressing traditional customs harmful
to women’s health. Constitutional provisions that guarantee the privilege of ladies and
young ladies not to go through FGM make a solid legislative commitment to run after
halting the practice. Established assurances likewise upgrade the chance of connecting
with legal bodies in these endeavors.
● Because women to settle on the decision to surrender FGM require an improvement of
ladies' status, governments should change all current laws that fill in as boundaries to
women parity. As a rule, this requires changing family laws, for example, those that
identify with marriage, divorce, guardianship, and legacy, just as laws identifying with
property. Extra lawful changes guaranteeing equivalent portrayal of ladies in the public
division would help advance correspondence of the genders.
● Under no conditions should governments condemn the act of FGM without a more
extensive legislative procedure to change singular conduct and normal practices. At the
point when an administration chooses to apply criminal approvals, it ought to think
about two prospects: authorizing a law explicitly precluding the act of FGM or applying
a current criminal law that is expansive enough to cover FGM. In the two cases, the
object is to describe FGM as a criminal offense. In the event that an administration
chooses to punish FGM without a law explicitly disallowing the training, it should
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direct a data crusade declaring that the training offers ascend to criminal assents under
existing laws.
● NGOs assume a vital function in halting the act of FGM. They ought to be allowed to
screen government endeavors to take out FGM and to consider governments
responsible for inability to satisfy their worldwide commitments. Likewise,
governments should back NGOs occupied with making programs intended to forestall
FGM.
● Increment in educating young girls and women in light of the fact that well aware
women are more averse to permit their little girls to be exposed to FGM. Moreover
educating men, senior relatives and health authorities on the likely hurtful impacts of
FGM and its graveness. Backing awareness campaigns in villages that plan to change
normal practices at the basic level rather than just individual perspectives, and enable
women. This will help in breaking the rigid cultural beliefs of the people that have been
constructed since ages.
● Governments should ensure appropriate access to reproductive health services, whether
or not a woman has undergone FGM. Women who have undergone FGM should have
access to the information and health care they need. In addition, reproductive health
care services can be a source of information for women about their own reproductive
health, making it easier to understand the harmful consequences of FGM. A better
understanding of these health effects may make women less likely to choose to undergo
FGM or to encourage others to do so.
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Need for Gender Neutral Laws
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Abstract
The offences of rapes, sexual assaults, and domestic violence are so violent that it often shakes
the conscience of the entire society. Whenever such cases happen, the first thing that comes to
our mind is the image of a female victim and a male offender. This is because of the fact that
we have the notion that these crimes can only be committed by man but this notion does not
hold the relevance in the modern time where similar-gender, transgender and male rape cases
are common. But the laws on these crimes are still gender biased, in favour of women only
thereby always assuming the males to be offenders. Now the time has come to amend these
laws to make it gender neutral for victims as well as for perpetrators also to provide protection
to all genders. The paper discusses in great detail, the need for gender-neutral laws and as to
why they are the need of the hour.
1. Introduction
Today, the entire world is talking about the concept of gender equality i.e., providing equal
treatment to people from all gender and not discriminating against them simply based on their
gender. But, even today, there are certain laws which are still gender biased and provide
protection to only women despite the fact that the male members and the transgenders might
also fall victims to the same crimes like rape, sexual assault and domestic violence etc. But
legislation on these matters in India provides protection only to the women community,
creating a huge discrimination which has affected the life of other gender(s). So there emerged
the need of gender-neutral laws to cover the people of every gender.
Gender neutral laws are the legislation that cover the very gender without creating
discrimination on the basis of sex and provide protection to every-one. These laws provide
punishment to every offence irrespective of their gender. There are certain laws which are
gender neutral, like theft, murder, criminal conspiracy and kidnapping etc. But some of the
most important laws like rape laws, sexual assault, and domestic violence are still genderbiased.
From decades, the crime of sexual violence has been viewed as a crime committed against
woman only. In the present time also the idea of male/transgender being the victim of such
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crimes is often neglected and are subjected to mockery and question on masculinity. The idea
of male/transgender being the victim of rape or sexual assault has also been opposed by
feminist group which is evident in India from the Criminal Law amendment of 2013.
Male/transgender rape is kind of sexual assault that involves forced penetration of the anus or
mouth by a penis, figure or any other object or coerced/compelled penetration. 1 Firstly, this
was recognised under the British law in England under the Criminal Justice and Public Order
Act 1994, where the definition of rape was revised to cover the other gender(s) also.
Male/transgender rape has been heavily stigmatized. Their cases are not reported properly,
even the legal system is ill-equipped to deal with such matters. Male rape cases are less reported
because of the fact that the victim has to face mockery and disbelief from the community, even
the police officers. The psychological barriers also act as hurdles as most of the country still
defines rape as a gender specific crime against female with male being the perpetrator2.
2. Need for Gender Neutral Laws
There emerges a significant need of making women-centric laws related to rape, sexual assault,
domestic violence and other such crimes, gender neutral, which view every gender as a victim
and offender also. The offences against woman are only given priority and male/transgender
cases are neglected, which makes them not to report such cases. One of the major hindrances
behind this is gender stereotyping based on the historical understanding of such violence. 3 This
view is not only prevalent in India but also in the entire world as in the case of Commonwealth
v. Gonsalves4, this case was in Massachusetts Appellate Court where father of 19-year-old male
victim react to his complaint regarding rape by questioning him why he had not objected it by
fighting.
This aspect of the topic can further be studied by keeping in mind the data available of sexual
violence on male/transgender from different countries. As per the data of National statistics on
sexual offence in England and Wales from 2009 to 2012, 5 an average of 0.4% males said that
they have been victims of sexual crimes. Further out of a total of 4,73,000 victims of sexual
crimes, 72,000 were males and out of 78,000 rape cases, 9,000 were males. Similarly, as per
1

Natasha McKeever, Can a Woman Rape a Man and Why Does It Matter?, 13 CRIMINAL LAW, PHILOSOPHY 599–
619 (2019).
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3
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5
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the reports of National Crime Records Bureau, 2018, out of a total of 1727 kidnapping cases
of illicit intercourse, 55 were male. 6
In fact, even the crimes against transgender persons are very much prevalent in entire world as
per data Nearly 50% of transgender people have experience sexual violence during their
lifetimes.7 In a survey of African-American transgender people, approximately 13% of them
were sexually assaulted where they worked.8 22% of homeless transgender were assaulted
while staying in shelters.9 Only 9% of transgender victim of sexual assault reported their cases
to the police. 10 80% of transgender students reported not feeling safe at their schools because
of their identity.11 Further the percentage of transgender student in the world who faced sexual
assault are 24% of them are American Indian, 18% of them are multiracial, and 17% of them
are Asia. 12
These survey numbers bring to light the plight of the male and transgender communities, whose
harassment cases are almost treated as jokes. So there emerges the need to make the laws so as
to cover sexual violence and rape crimes against the transgender/male gender so as to provide
effective remedies and protection to them.
3. A panoramic view of Rape Laws in India
The issue of male or transgender rape is not taken seriously anywhere around the globe. Several
courts of the world have upheld the validity of the gender centric rape laws based on the
historical understanding which considered rape and other sexual offence as a gender specified
crime i.e. only woman as victim because of the prevailing male dominated society. The US
Supreme Court in the case of Michael M. v. Superior Court of Sonoma City13, considered the
gender specific rape law under California Penal Code and upheld the validity. It held that the
said code did not violate the equal protection clause under the constitution. The court applied
substantial relationship test for such classifications to find out the legislative intent behind such
classification. The court considered the fundament intent which was just to prevent teenage
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pregnancies and held that this classification is justified as only women could become pregnant.
The United States Court of Appeal in the case of Liberta v. Kelly14, while considering the issue
of a male rape, held that the rape of a male by female is very uncommon and it does not require
any such legislative concern on it. The court further held that though rape is a heinous crime
but one cannot consider male rapes on the similar footing with female rapes because practically
rape as a crime requires active participation of male and only the female rape victims would
have to face unwanted pregnancy. The Supreme Court of Hawaii also considered the similar
issue before it and accepted the chance of male as a rape victim but considered it as insignificant
problem of society and thus upheld the gender specific rape laws. However, the New York
Supreme Court in the case of People v. Libert15, where it was argued that gender discrimination
in the rape law was justified and proper on the ground that only female can get pregnant. The
court rejected this contention on the ground that there exists no proof that only preventing
pregnancy is the fundamental purpose behind this rape law. 16
The Indian legislature tried to amend the definition of rape and make it gender-neutral, but the
bill was never passed in the parliament. Even the views of various sexual minorities were
neglected in the National Consultation Meeting organized in 2001 after the 172 nd law
commission report of India. 17 For the first time in 1996 Justice Jaspal Singh , raised the issue
of gender neutrality in rape law in case of Sudesh Jhaku v. KC Jhaku18, where the High Court
of Delhi needed to determine whether the definition of rape before 2013 could be construed to
include non-penetrative sexual acts in its preview. The court went ahead and give to opinion
on the issue of gender neutrality rape law. In view of J. Jaspal Singh, the offence of rape should
be redefined in gender-neutral terms19. In Sakshi v Union of India20, the writ petition was filed
before the Hon’ble apex court to reconsider the question that had arisen in above mention case.
The apex court considered it as particular issues that to be considered by the Law Commission
of India. After that, the Law Commission of India in its 172nd Report recommended that the
offence of rape be substituted term “sexual assault”.21 The one of main reason behind this was
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Harshad Pathak, Beyond the Binary: Rethinking Gender Neutrality in Indian Rape Law, 11(2) ASIAN J. COM.
LAW 367, 367 (2016).
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Sudesh Jhaku v. K C Jhaku, 1998 CriLJ 2428.
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Sakshi v. Union of India, (1999) 6 SCC 591.
21
LAW COMMISSION OF INDIA, 172ND REPORT: REVIEW OF RAPE LAWS at 7.2 (2000).
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that there was a rapid rise in the number of cases of sexual assault against young boys which
couldn’t be contemplated as rape under the present definition of rape provided in IPC.22
The noteworthy step towards a gender-neutral sexual offences law was taken in 2013, when
the President of India promulgated the ordinance 23 to brings changes in the sexual assault laws.
The Ordinance brings changes in the definition of sexual assault to include penetrative and
non-penetrative cases. The ordinance seeks to remove the gender specific rape law from IPC.
Further, a Parliamentary Standing Committee which was set up to examine the Criminal Law
(Amendment) Bill, 2012 recommended the use of the term sexual assault in Section 375 which
was broad, and comprehensive. The committee also take into consideration the view of the
MHA on the issue of gender-neutral sexual assault laws. However, the proposal receives
enormous disapproval from the feminist group and public pressure generated after Delhi gang
rape in 2012. The ordinance was replaced by new amendment act 2013 which provides the
present legal framework to deal with rape and other sexual offences. Though during the
parliamentary discussion on the bill, demands for gender neutral rape laws was raised but it
was neglected so the current framework only consider women as a victim of sexual assault.
4. Analysis of Section 375 in India
The offence of rape in India is defined from the view point of woman only as it start with the
man, it neglect the possibility of male member of the society being rape by male member or by
female member even it also neglect the possibility of female being raped by female and it
totally out the third gender i.e. transgender and possibility of their being raped. The definition
even though revised recently in 2013 but then also it failed to include the broader prospective
of these possibilities despites of having the suggestion of law commission to make the rape law
as gender neutral but then also it was defined in narrow view only.
It is not only the fault of legislature to consider the offence of rape in narrow prospective but
judiciary also played a vital role in consider the offence of rape in narrow view in the various
cases. In the case Priya Patel v. State of Madhya Pradesh 24, the apex held that it is
unimaginable that a female can rape another female. In case of State of MP v. Madanlal25,the
Hon’ble Apex Court observed rapes as crimes against a woman’s body which is her own
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temple.26 In the case of Bodhisatwa v Subhra Chakraborty27, the Supreme Court observed that
rape “is a crime against basic human rights and is also violative of the victim’s most cherished
of the Fundamental Rights, namely, the Right to Life contained in Article 21.” Further in
Railway Board v Chandrima Das,28 the Supreme court emphasized that rape “is not a mere
matter of violation of an ordinary right of a person but the violation of Fundamental Rights
which is involved.” In the above-mentioned cases, even though the Supreme Court considered
rape as violation of right to life and other fundamental liberty and crime against the body of
women only, it failed to determine the other possibility i.e. other gender being raped or even
same gender being raped.
Another section which needs to be looked into is, Section 376D of the IPC which defines gang
rape as follows: “Where a woman is raped by one or more person constituting a group or acting
in furtherance of a common intention, each of those people shall be deemed to have committed
the offence of rape…”. From the literal interpretation of this Section, it may be possible to
include woman as an offender but again this doesn’t solve the problem that arises from the
gender-biased definition of rape.
5. Domestic Violence on Man
Domestic violence is violence faced by one of the partners inflated by another intimate partner
or by in law’s family members. It can be physical, emotional, verbal, sexual abuse and
economic etc. In the lockdown, there was a rapid increase in the cases of domestic violence.
But it is totally unjustified to have the notion that domestic violence is crime against women
only. In reality, there are men too who face the issue of domestic violence. This fact has already
been accepted by many countries and is very much evident from their legislation. But India is
still following the old notion of domestic violence and laws related to domestic violence are
still gender biased in favour of women only. Indian men too face this violence by either by
their female partner or by their in-law’s family. But Indian men have no clue what to do in
these circumstances neither does the law provide any remedy nor the police report the incidents.
Even sometimes they feel reluctant to tell about the incident in their peer group because of the
saying that “Mard ko Dard Nahi Hota” and they fear that if they do this they will be viewed as
less masculine as Indian society used to be a male dominated society. Moreover, the most
common form of domestic violence faced by the man is that if he is unable to fulfil the demand
26
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of his wife, the in-laws, even his wife can threaten him to file a false case under section 498 A
which provides for anti-dowry or under domestic violence act or both. This has a tremendous
effect on their health. They suffer emotionally and mentally which affect their productive
capacity as male members are the main earning member of the family and mostly besides taking
care of his wife and children, they have taken care of their parents also. In these circumstances,
they get into depression only left with the option of committing suicides. According to statics
of 201529, 86808 married person committed suicide in 2015, out of which 74% were men and
26% were women. The NCRB data classified the various reason out of all the reason, family
issue was the main reason because of which suicide rate among the man is more. Further the
data of Home office statistical bulletins and the British Crime Survey shows that domestic
violence cases against men nearly account for 40% between 2004-05 to 2008-09. Despite this
fact, the law for domestic violence in India is still gender specific and grant protection only to
woman against man.
6. Analysis of the Protection of Women from Domestic Violence Act, 2005
The name and preamble of the act itself make it very much evident that the legislation is to
protect women from domestic violence. But the act mostly defines the male as the offender in
the form of respondent as provided in the definition. Though this act is of civil nature but it
provides criminal punishment of imprisonments in case protection of the Aggrieved party is
breached by the respondent that is generally according to the act.
Following are the major criticisms of the Act:
1. It assumes only ladies as a victim of domestic violence.
2. It assumes Male as the offenders who generally do such acts.
3. The definition of domestic violence covers the aspect of the female side only.
4. Abuses are defined to cover the female side aspects only.
a. According to the act, females can only be inflected to physical injuries. It excluded the
possibility of male being inflected to physical injuries by females.
b. The verbal and emotional abuse has been taken in a narrow sense only. It is even possible
that verbal and emotional abuse can be inflected to male partner also which is practical
also because of suicide among marriage male is common.
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7. Recommendation
There are following suggestion on the basis of above discussion that need to be consider:
1. Under section 375, Section 354, Section 354 A, Section 354 B, Section 354 C and 354
C, the word “man” needs to be substituted with person to make this offence gender
neutral and also needs amendment to include male and transgender 30.
2.

New provision related to non -penetrative & non-consensual sexual acts to be added in
IPC.31

3. The definition of person in IPC needs to be amended to include third gender also.
Further the legislature should take inspiration from POCSO act in defining the term
person
4. The provision related to domestic violence needs an amendment to include the cases of
male also.
5. Need to introduce gender neutrality in other forms of sexual assaults/unlawful sexual
intercourses defined under Section 376,376B, 376 C, 376D of IPC. 32

8. Conclusion
Article 14 of the constitution seeks to provide equality and further everyone is equal in the eyes
of law but all these statements are not found to be true when Indian laws on rape, sexual
assaults, stalking and domestic violence are viewed from the view point of gender neutrality.
From the above discussion, it is quite clear that these laws are there to protect females from
one specific gender i.e. male. We are living in the 21st century where one cannot deny the
possibility to have cases of same gender rapes either male or female. The idea of sexual assault
and domestic violence as crimes only against woman hold no relevance. Now males are also
the victim of the same crime which earlier only women used to. Even we cannot ignore the fact
that there exist third gender also and even recognised by the Supreme court also, the possibility
of third gender being raped, sexually assaulted, and stalked cannot be neglected. The victims
of these crimes have no option where to get protection and from where to seek legal remedies.
It is even not possible for them to share the incident in their peer groups because of the gender
stereotyping and notion of masculinity. It is even more clear from the above discussion that all
these offences are against the body of the person without the consent factor which infringes the
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dignity of the individual. These crimes are so violent that they leave long lasting pain and
effects on psychology. Now the time has come to recognise the facts that these violent crimes
are even committed against male and transgender also and people need awareness to change
their notion on these incidents which help the society to raise the voice against such offences.
The current laws need amendment in their definition to include these genders as a victim and
preparator of the crime should substitute with gender neutral terms. The shifting of these laws
from the gender biased to gender neutrality is not only the need of the hour but also it is
beneficial for the civilised society where every person is properly protected by the laws.
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